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STATEMENT OF THE CASE.

The defendant in error, hereinafter called the plain-

tiff, sued the plaintiff in error, hereinafter called the

defendant, for alleged negligence in causing the death

of the plaintiff's intestate, in an accident in the Tread-

well mine, which occurred on the 5th of August, 190.3.

At the time of the accident the deceased, with a num-

ber of other men in the employ of an independent con-

tractor, was engaged in the work of sinking the main
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shaft of the Treadwell mine, which was then down some

800 feet below the surface. Ore was being hoisted from

the 440 foot level of the mine, by the usual skip and

hoisting apparatus. The shaft was perpendicular; the

skip was a large iron bucket, weighing, with its frame,

approximately a ton and a half and had a capacity of

3 or 31/4 tons of ore. AVhile a loaded skip was being

drawn to the surface the cable and sheave wheel broke,

the loaded skip fell, carried away two bulkheads below;

one at the 750 foot level and one below that, and killed

the plaintiff's intestate, who was at work at the bottom

of the shaft.

There are three specific grounds of negligence averred,

viz : first, the use of an old, and weak cable ; second, the

use of an old, weak, much-used and broken sheave wheel

;

third, the use of bulkheads or brakes, in the shaft of

insufficient size and strength.

On the trial there was no proof attempted as to negli-

gence in respect to the first and third grounds alleged,

and the learned trial Judge, in the instructions given

the jury, assumed that the cable and bulkheads were

reasonably sufficient (Kec. p. 456), and that the acci-

dent was caused by the breaking of the sheave wheel

(Rec. 449), and the question of negligence was limited

to the use of the sheave wheel.

The jury returned a verdict for $10,000. Motions in

arrest of judgment and for a new trial were filed in

time. The motion for a new trial was denied ; the motion

in arrest of judgment was granted and the cause dis-

missed on the ground of the lack of capacity in the



plaintiff to sue. From the judgment of dismissal the

plaintiff sued out a writ of error, to this Court, bring-

ing up solely the question raised on the motion in arrest

of judgment, viz : Was the appointment of Z. R. Cheney,

as administrator of the estate of Ole Linge, valid? This

Court held that it was, and reversed the judgment with

instructions to the lower Court to enter judgment on

the verdict.

Cheney v. Alaska Treadwell Gold Mining Co.,

148 Fed. 808.

Judgment was entered on the mandate, on May 24,

1907, and thereafter, and during the term at which said

judgment was entered, the defendant prepared, and had

settled and allowed, a bill of exceptions, bringing up

the entire case (Rec. 472), and filed the following assign-

ment of error:

^' I.

*' The Court erred in permitting the plaintiff to read

" in evidence to the jury, over the objections of the de-

" fendant, the deposition of Knute Hansen, because, as

'* shown by the record and the objections of the defend-

" ant, no sufficient foundation was laid for the introduc-

" tion of the testimony of said witness by deposition

'' instead of calling the witness in person.

'' 11.

'' The Court erred in admitting in evidence to the

*' jury, over the objections of the defendant, the pur-

** ported drawing of the sheave wheel made by the wit-

*' ness, F. J. Taylor, such drawing being introduced in

'* evidence as Plaintiff's Exhibit No. 9.



''III.

*
' The Court erred in permitting the plaintiff to intro-

*' duce in evidence to the jury the drawing of the Tread-

'' well shaft and shaft-house introduced in evidence as

" Plaintiff's Exhibit No. 10.

'* IV.

" The Court erred in permitting the plaintiff to intro-

'' duce in evidence to the jury the drawing made by the

" witness F. J. Taylor, of the purported drawing of the

" main shaft of the Treadwell mine, which drawing was

" introduced in evidence as Plaintiff's Exhibit No. 11.

" The Court erred in admitting in evidence the pur-

" ported drawing of the broken sheave wheel made by

'' the witness F. J. Taylor, which said drawing was in-

" troduced in evidence over defendant's objection, as

'' Plaintiff's Exhibit No. 13.

'' VI.

'
' The Court erred in permitting the plaintiff to intro-

" duce in evidence before the jury the testimony of the

** witness W. C. Angell, to the effect that if a sheave

" wheel six feet in diameter, which is hoisting a weight

" of, say, ten thousand pounds, out of a vertical shaft of

*' a mine, breaks—if a piece breaks out of the flange

'' twelve or fourteen inches long, and two or three inches

'' deep, and if that break extends below the top of the

*' cable, that he, the witness, would throw such wheel

" away; that such wheel ought not to be repaired unless

" there is nothing else to put in its place; that if it



*' should be repaired at all it would be a pretty hard

' * question to answer as to how it should be repaired, be-

** cause it is an awfully hard thing to repair a wheel of

" this kind and bring it back to its original strength;

'* that the way the witness would repair it would be to

*

' have a piece of boiler or sheet steel extend underneath

** the frame, around on both sides, clear around the cir-

" cumference of the wheel, and rivet it.

*

' The admission of such testimony was erroneous, for

" the reasons stated in the objection thereto; the witness

" was not qualified by express expert knowledge of the

" particular matter inquired about to give an opinion

" thereon.

'' VII.

*' The Court erred in overruling and denying the mo-

" tion of the defendant made at the conclusion of the

*' whole evidence praying the Court to direct the jury to

'* return a verdict for the defendant.

" VIII.

" The Court erred in refusing the prayer of the de-

'* fendant to instruct the jury as follows:

" There is no evidence in this case which would sup-

'* port a verdict for the plaintiff and you will therefore

*' return a verdict for the defendant.

" IX.

*' The Court erred in refusing the prayer of the de-

" fendant to instruct the jury as follows:

" If you find and believe that the breaking of the

" sheave wheel was due to a latent or hidden defect in



'* the metal of which it was made, such as could not be

'' discovered by ordinary care and inspection, then the

*' defendant is not liable for any injury caused to plain-

'' tiff's intestate by reason of such breaking, whether the

" defendant did not use ordinary care in inspecting it;

" for the defendant is not liable for any and all negli-

" gence, but only for such negligence as directly causes

" the injury complained.

" The Court erred in refusing the prayer of the de-

* * fendant to instruct the jury as follows

:

*' It is claimed by the defendant that appliances,

'' namely the sheave wheel, hoisting rope, and bulk-

" heads, which the plaintiff claims were defective, have

** been in use for a considerable period of time in the

*' Treadwell Mine, and have always been found safe and

" adequate for the purposes required of them; that they

** were regularly inspected and nothing in the way of a

" defect had been found; defendant was not guilty of

'* negligence in continuing the use of machinery and ap-

'' pliances, shown by actual use for a considerable time

'' to have been safe; and if the accident was due to a

" break in the sheave wheel and that break was due to

" some defect which regular and careful inspection

" failed to discover, then the defendant is not liable.

''XL

" The Court erred in refusing the prayer of the de-

'

' fendant to instruct the jury as follows

:

"It is claimed on the part of the plaintiff that the



sheave wheel, mentioned in the complaint and evi-

dence, had a piece broken out of the lip or flange, by

which the rope was held on the wheel, and that this

break contributed to or caused the accident complained

of, and that it was negligence on the part of the de-

fendant to use such wheel after the break mentioned;

it is claimed on the part of the defendant that the

break mentioned in no manner weakened or decreased

the strength of the wheel, that the flange from which

the piece had been broken was only intended to hold

the rope in place upon the wheel and that it had been

thoroughly repaired so as to answer that purpose as

well as if said piece had never been broken out; and

you are instructed on these issues as follows

:

" An employer is not required by the law to discard

or throw away a piece of machinery because of a

slight break which may be repaired so as to render it

reasonably safe and serviceable; and the use of such

machinery so repaired is not negligence. So if you

find from the evidence that even though a piece had

been broken off the lip of the flange, that such break

had been repaired so as to render the wheel reasonably

safe, as that term has been defined to you in these in-

structions, then you cannot find that the defendant was

guilty of negligence in continuing the use of the wheel.

" And unless you find from a preponderance of the

evidence that said break in the lip of the flange of the

wheel did lessen its strength or otherwise make it a

dangerous appliance after it was repaired, and that

the defendant knew or by the use of ordinary care
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'

' could have known of such danger, theli you cannot find

'' this defendant guilty of negligence in that respect.

" The Court erred in refusing the prayer of the de-

*' fendant to instruct the jury as follows:

'* It is claimed by the defendant that the appliance,

" namely the sheave wheel, which the plaintiffs claim

" was defective, had been in use for a considerable pe-

*' riod of time in the Treadwell Mine, and had always

'* been found safe and adequate to the purposes re-

* * quired of it ; that it was regularly inspected and noth-

'

' ing in the way of a defect had been found ; and if you

'* find that this is true, then you are instructed that the

'* defendant was not guilty of negligence in continuing

*' the use of a wheel, shown by actual use for a consider-

" able time to have been safe; and if the accident was

'' due to a break in the sheave wheel and that break was

** due to some defect which regular and careful inspec-

' * tion failed to discover, then the defendant is not liable.

'' XIII.

*' The Court erred in refusing to grant defendant a

" new trial of this cause on the ground of the miscon-

'' duct of counsel for i3laintiff in his argument of the

'* cause to the jury which vitiated said verdict and made
'' it improper and erroneous to render a judgment

" thereon.

" XIV.

" The Court erred in refusing to set aside the verdict

" of the jury herein upon which the judgment in this

" cause is based, upon the ground that the verdict was



' vitiated bj' the argument of counsel for the plaintiff;

' that the damages awarded by the jury were excessive;

' and that there was not sufficient evidence to sustain

* said verdict for the plaintiff; and in overruling said

* grounds of said motion for the purpose of giving the

' plaintiff an opportunity to test the question of his

'* capacity to sue upon a writ of error to the United

" States Circuit Court of Appeals for the Ninth Circuit.

"XV.
" The verdict of the jury and the judgment rendered

" thereon for the sum of $10,000 and interest is wholly

'* unsupported by the evidence and for said reason is

'* erroneous."

THERE WAS >0 EVIDENCE THAT THE ACCIDENT WHICH RE-

SULTED IN THE DEATH OF PLAINTIFF'S INTESTATE WAS

CAUSED BY THE NEOLIGENCE OF THE DEFENDANT, AND

THE COURT ERRED IN DENYING THE MOTION OF THE

DEFENDANT TO INSTRUCT THE JURY TO RETURN A VER-

DICT FOR THE DEFENDANT (VII and VIII Asslffnnients of

Error).

The evidence disclosed the following state of fact

:

The Treadwell mine is o|)erated by means of a vertical

shaft. The ore is hoisted by means of a skip or bucket

weighing, with frame, about a ton and a half, and car-

ried 3 to 31/2 tons of ore. The load is hoisted by means

of a plough-steel cable attached to the skip and passing

over a sheave wheel, hung in a gallows directly over

the shaft and about 60 feet above the collar of the shaft

;
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thence the cable passes to a drum on the floor of the

hoist-house, upon which it is wound and unwound by

steam power raising or lowering the skip, the usual and

customary method of hoisting ores from mines by verti-

cal shafts. The cable used was a Roebling plough-steel

cable ll^ inches in diameter, and was practically new,

and had a breaking strain of 56 tons and a safety load

capacity of 11 2-10 tons. The sheave wheel was made by

the Allis Chalmers Company, who have the reputation

of manufacturing the best mining machinery to be had.

It was six feet in diameter and had a sustaining ca-

pacity of some 400 tons. The ore was being hoisted

from the 440 foot level in the mine, and the entire

weight on the sheave wheel, including skip, load and

cable, was approximately 5 tons. At the 750 foot, or

lowest, level, a bulkhead had been constructed in the

shaft as follows: six 12x12 timbers of Oregon fir were

bolted together side by side, in sets of 3 each, and the

lower ends recessed into the rock; the upper ends also

rested in a hitch cut in the rock, and the bulkliead

spanned the shaft at an angle of about 45 degrees, so

that any falling object striking the solid timbers would

be turned into the station. Sixty feet below this was

still another bulkhead of 10x10 timbers bolted together.

About a month or six weeks before the accident a small

piece was found broken from the flange of the sheave

wheel, and the wheel was taken down, sent to the shop

and repaired. The piece that had been broken out was

set back in the flange, which it perfectly fitted, and a

piece of sheet metal put along the outside of the flange
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and riveted to the flange at both ends and to the piece

that had been broken out and the rivets countersunk.

In the early moniing of the 5th of August, 1903, the

skip, loaded with ore and while being hoisted to the

surface, suddenly fell down the shaft, carrying awey

both bulkheads and killing plaintiff's intestate, who

was working in the bottom of the shaft for an independ-

ent contractor. Upon examination it was found that

a large piece some three feet in length had broken out

of the perimeter, or rim of the sheave wheel and the

cable was also broken. It was not claimed by the plain-

tiff on the trial that the defendant was guilty of negli-

gence in respect to the cable in use, or in the construc-

tion of the bulkheads. The contention was : first, that a

sheave wheel such as that in use should never be re-

paired at all, but should be discarded; and, second, that

if it is to be repaired, it should be done by passing a

piece of sheet metal entirely under and around the

perimeter of the wheel and riveting it to both flanges.

The case turned upon the question whether it was negli-

gence on the part of the defendant in using the sheave

wheel in question repaired as stated.

At the conclusion of the whole evidence the defendant

moved the Court to direct a verdict for the defendant,

upon the following grounds (so far as now material),

to wit

:

" The evidence conclusively shows that the sheave

" wheel, the breaking of which was the primary cause

** of the accident, was a reasonably safe and suitable

** appliance for the purpose for which it was being used.
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** The evidence fails to show causal connection be-

" tween the alleged defects in the sheave wheel and the

*' accident which resulted in the death of plaintiff's in-

'' testate.

" The evidence conclusively shows that the place in

*' which plaintiff's intestate was at work was as safe as

" it could reasonably be made, and that defendant dis-

*
' charged its whole duty to the said intestate in that be-

"half" (Eec. pp. 430-431).

The Court denied the motion and defendant reserved

an exception (p. 431).

The defendant in writing requested the Court to in-

struct the jury to return a verdict for the defendant,

which request the Court in writing refused (p. 441).

No formal exception appears to the refusal to give

this and other instructions, but as the decision was

upon a matter of law given wholly in writing and filed,

no formal exception was necessary.

Alaska Code, Part IV, Sec. 223.

(Rec. p. 445).

The question here presented necessitates a critical

examination of the entire evidence bearing upon the

alleged defect in the sheave wheel, and its relation to

the accident, and the application thereto of well recog-

nized rules of law; and for convenience we will con-

sider it under the following three subdivisions

:

First : Was there any sufficient evidence to go to the

jury on the question of defendant's alleged negligence

in using the sheave wheel repaired as stated?
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Second: Was there any sufficient evidence that the

alleged defect in the sheave wheel in any manner caused

the accident in question?

Third: Did not the evidence conclusively show that

the place in which plaintiff's intestate was at work was

as safe as it could reasonably be made? That is, in

view of the whole situation, had not the defendant as

matter of law discharged its whole duty to the plaintiff's

intestate in providing a reasonably safe place to work?

First: F. J. Taylor (Rec. 83), describes the repair

on the wheel as follows:

** Q. "Wliat was its condition, Mr. Taylor?

" A. There was a patch on the rim of it.

" Q. Did you notice a break on the rim of that

'* wheel?

** A. Yes, sir.

" Q. Where was the break; what I mean is, what
*' part of the wheel was the break in?

** A. The upper part.

*

' Q. What do you call the upper part ?

*' A. On the center of the flange.

*' Q. "What do you call the flange, is it represented

'* in the picture at all?

"A. On that cross-section.

'* Q. I understand you to say that a jiart of one of

'* these flanges was broken?

'* A. Yes, sir.

" Q. Describe the break; how long was it?

"A. I should say a foot or probably a little more.

" Q. How deep was it?
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" A. Nearly the full depth of the flange.

" Q. State whether or not the break extended below

" the top of the cable as it lay in the groove!

" A. Yes, sir.

'' Q. Are you positive of that, Mr. Taylor?

'^ A. Yes, sir.

'' Q. How was it patched?

''A. A piece put on the outside and riveted through

'' the flange.

'' Q. You say a piece was put on the outside of the

'' flange?

" A. Yes, sir.

" Q. State how long the piece was that was put on

'' the flange?

"A. I should say close to two feet long.

" Q. Where was that break and that patch with ref-

" erence to the spokes of the wheel?

"A. It was close to one spoke, say about one-third

" of the way across the space between two spokes.

" Q. Well, I want to get a little more definitely how
" that wheel was repaired, how deep was that i3atched

'' piece that was put over it?

"A. I should say about four inches, maybe a little

" more.

" Q. Do you know whether or not it extended clear

" under the groove and on to the other side and was at-

'' tached?

''A. It was not attached there. It was below the

'' break.

" Q. Was it clear under?

" A. Clear around? No, sir."
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This witness testified that he took down the wheel on

the day following the accident, and described its condi-

tion as follows (Rec. 80-81)

:

" Q. Describe the condition of the wheel that you

" took down.

'* A. Between three and four feet of the rim of the

'' wheel was broken out.

" Q. Just step down before the jury, Mr. Taylor. I

*' hand you plaintiff's exhibit No. 9, that has been re-

" ceived in evidence. What do you mean by three or

*' four feet of the wheel being broken?

** A. The wheel was broken from one spoke to the

'* end of the second spoke.

'* Q. What do you mean by 'rim'?

'' A. The perimeter, I suppose.

'' Q. The whole thing?

'' A. Yes, sir.

*' Q. The whole circumference?

** A. Yes, sir.

** Q. How large a wheel was that?

" A. About six foot, and probably a little more.

*' Q. What did you observe at either end of this

" break?

*' A. Some rivet holes in one end.

'' Q. How many?
** A. I think there was one and part of two others.

'' Q. That was the end of the break?

** A. At the end, yes, sir."
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Jolm Hagstrom testified that some time after the acci-

dent he was sent down the shaft to clean it out and

found a piece of the broken sheave (Rec. pp. 123-5).

" Q. Describe the piece that you saw?

" A. Something around two feet long, with a patch

" on the cast iron piece and a broken spoke.

" Q. State whether or not there was any part of the

'' spoke attached to that piece that you saw!

" A. Yes, sir.

" Q. You say you found the piece of the broken

'' sheave wheel about two feet long?

" A. Yes, sir.

" Q. Was there anj^thing attached? Just describe

*' the piece that you saw?

" A. Well, there was a spoke, a broken spoke six or

" seven inches long. There was a patch to it.

" Q. Was a spoke, or part of a spoke, the only thing

*' you saw? Was there any part of the perimeter of

" the wheel?

*' A. There was a patch on it.

" Q. Do you mean the spoke was a patched spoke?

" A. No, not a patched spoke.

'' Q. I understand you to say, then, that you saw a

** piece of the perimeter of the wheel, the circumference

" of the wheel?

'* A. Yes, sir.

** Q. How much of the spoke was attached to the

*' part you saw?

'* A. About six or seven inches.

" Q. Then I understand you to say you saw the

'' patch?
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" A. Yes.

'' Q. Where was the patch, on the spoke?

'* A. Under the rim.

*' Q. Describe the patch that you saw there on this

** piece of iron as near as you can!

"A. It is about six or seven inches long, with three

" rivet holes in it."

Nels Nelson (Rec. 132-133) testified that some time

prior to the accident he and Tom Noonan, the foreman

of the mine, found a piece broken out of the flange of

the sheave wheel in the compartment next the manway,

between 12 and 1-1 inches long; witness could not tell

how deep the break was, nor did he tell where it was,

or its nature.

Plaintiff then introduced the depositions of the wit-

nesses Bernard F. Hefele and John B. Thomas, as ex-

perts. Mr. Hefele was a machinist in the employ of the

AVhite Pass and Yukon Route. Had helped build hoist-

ing machinery, and had experience in repairing machin-

ery generally. As an ex|)ert he testified as follows:

" Q. Now, I will ask you this question: The broken
'

' wheel I have .just mentioned is repaired in this waj^ ; a

** piece the size of the broken piece is laid back in the

" space broken out; a piece of iron is then placed on the

*' outside of the broken flange, covering the break in

" depth and extending about four or five inches over

** each end of the break. It is then riveted at each end

*' of the piece put over. Three or four rivet holes at

" each end—the rivets extending clear through one

" flange and being counter sunk. In your opinion is
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" a sheave wheel so broken, and so repaired, a fit and

" suitable piece of machinery to be used for hoisting

" such weight?

" A. Well, it is a very dangerous thing to do—

I

" would say, no.

" Q. Explain what is liable to happen to the wheel

" if repaired in that way.

" A. The strain of the cable will come right on that.

*' Q. If you say it is not fit or suitable, why not!

" flange,—I mean that piece of iron that is fit on the

" flange, instead of the broken piece, and it would just

'^ work on the rivets alone. The flanges are not very

*' heavy anj-way on these wheels. To repair that prop-

*' erly, it would be necessary to fit a piece of iron

" around the sheave, so that it will grip the other side

" of the wheel and have a chance to brace itself against

" the flange and thereby resist the strain. Let the

" patch go clear around the bottom part of the sheave

'' part of the wheel, and rivet it on the other side,

" through the flange.

*' Q. Then what would you say as to whether or not

" a wheel would be safe if repaired in the way I have

" stated to you—would it be safe, or would it not?

'* A. It is a risky thing, because it is liable to break

" again any minute.

*' Q. "What is liable to happen to the cable if the

'' wheel does break?

" A. "Well, the cable would naturally slip off and slip

" down on the axle of the sheave, and with a weight at-

'* tached to it like with a quick jerk, is liable to snap it

" right off. It would be apt to catch on the edge of
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" the flange and then the weight coming down with

** about three feet of a fall, it would be liable to snap

" the cable right off.

*' Q. Could a sheave so broken, as I have described,

" be repaired at all, so as to make it a fit, proper and

" safe instrumentality to be used for the purpose afore-

*' said, and if so, how?

" A. Well, I stated before how this could be re-

'' paired.

** Q. Well, if it was repaired in the way you have

" mentioned, would it be as good a wheel as a new
" wheel?

" A. Well, the way I said to repair it, would be al-

" most as good, but, of course, the patch weakened it.

" It would answer the purpose for the time being, but

" as soon as a new wheel could be procured, it should be

" exchanged.

** Q. A sheave wheel so broken, and so repaired, as

'* I have described to you, is set to work hoisting a

" weight of 10,500 pounds, as I have described, and

" while so engaged, it breaks—the break begins in the

" immediate neighborhood of the rivet holes in one end

" of the piece used as a patch. It includes the patched

** piece and extends for about three feet of the entire

*' perimeter of the wheel—that is, about three feet of

" the perimeter of the wheel breaks out and falls. We
** will assume that it was a good wheel, free from latent

" defects to start with, and before it first broke as I

** have described. In your opinion, what caused the

** subsequent breaking of that wheel—that is the break-

" ing of the three feet out of the perimeter. Beginning
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" at the patched piece it started to break on one end of

** the j)atch, and took off the entire piece.

"A. If that is so, there is no doubt it was on account

'' of the patch not being put on in the right way.

'' Q. Now, Mr. Hefele, objection has been made to

'' your testifying to those things that you have testified

" to, because you have not shown yourself competent. I

" will ask, if, in your experience and observation as a

*
' machinist, and a man who has worked on hoisting ma-

" chinery, and observed the operation and the effects on

'' hoisting machinery, whether or not your experience

" and observation in that line has enabled you to tes-

" tify as you have testified?

" A. Well, I have testified to my best knowledge and

'* experience. I am a good all-around man and have

** worked on all kinds of machinery—I have handled

" hoisting machinery just as well. I would not be here

'' to swear to something that is not so. I am a man of

'' honor, and if you say I am not qualified, I will just

'* take that as an insult. I am a gentleman. I always

'' will be.

'' Q. Mr. Hefele, I understand you to say that you

'' have been around hoisting machinery while it was in

'' operation and understood how it is conducted?

" A. Yes, sir.

" Cross-Examination.

" By Mr. Cobb. Q. You say your experience in

*' working on hoisting machinery was obtained with

*' Gigal & Co., of Vienna—how long did you work with

'' them?
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" A. About three years.

*' Q. When was that?

"A. In 1878, 1879 and 1880.

*' Q. In what capacity were you working?

" A. Machinist.

'' Q. What position did you hold in the works?

" A. Machinist.

" Q. Were you a foreman or superintendent!

" A. No, just mechanic.

*' Q. As I understood it, you have not worked in any
'

' factory where hoisting machinery has been built since

" then?

*' A. Not in a factory where they made a specialty

** of that kind of work.

" Q. You have been asked, and have testified, in re-

'* gard to a cast iron wheel. Have you had any experi-

*' ence with cast steel?

" A. Yes, sir.

*' Q. Cast steel, at the time you worked there, was

" not used?

" A. No, sir, there was no such thing as that, but I

'' know all about cast steel.

" Q. Now, you stated in answer to a hypothetical

*' question in reference to the proper repair of this

'* wheel, that as soon as the piece broken out of the

" flange was broken clear to the bottom, it would cause

"it to drop. Do I understand you mean clear to the

" bottom of the groove?

" A. Yes, sir.

" Q. And your statement was based upon that

" hjTDothesis?



22

" A. Yes, sir.

*' Now, Mr. Hefele, take this sort of a case: That in-

" stead of the piece broken out of the flange—that this

'
' wheel in the first place was cast steel, and that instead

" of the piece being broken out to the bottom of the

'' groove, it was only broken out to a point on the flange

'' to the top of the IVs-inch cable that worked on it, and

'' instead of 12 or 15 inches long, it was only three to

" five inches long—if that was the case, what would you

*
' say ; would it apply, or not ?

" By Mr. Jennings. I object as not being proper

** cross-examination. The witness has not been asked

*
' any question based upon such hypothesis ; and because

'' the evidence does not show any such state of facts as

'
' are assumed to exist in the question. The question is,

" therefore, not based upon the evidence adduced, and

'' for that reason, and for the further reason stated, it

*' is not proper cross-examination, and is irrelevant, in-

" competent and immaterial.

" (After argument.)

** By Mr. Jennings. I am willing to concede that

'
' there are no facts to prove that it is a cast iron wheel

;

" it may be stricken from the case.

'
' By the Court. I think the question and answer may

*' stand, subject to motion to strike, at the close of the

'' trial, if they do not introduce the facts, or do not in-

*
' troduce evidence tending to prove the facts upon which

" they base their hypothetical question. I will overrule

'^ the objection, subject to renewal.

'' (Defendant excepts.)
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'' A. Well, if that wheel is cast steel, it is about 100

per cent improvement, and there is not so much dan-

ger, as 5^ou can rivet cast steel very good without

breaking; and the length of the piece broken out does

not matter, because whenever the cable catches the

wheel and winds on the drum, why as soon as there

is a breakage of the flange, it is liable to slip the cable

in there. You see if it was going in a straight line it

would not be so apt to, but if pulling sidewise, or on

an incline, it would be liable to slip the cable off. If

I had something I could show you how, with a sketch.

" Q. Now, then, you said a moment ago that you

could testify better if you had a sketch of this wheel.

I will exhibit to you here a sketch of the wheel, and

ask the stenographer to mark it 'Exhibit No. 1'.

" By Mr. Cobb, Q. Now, we will assume for the pur-

pose of the questions regarding this wheel, that the

sketch is drawn to scale, and the correct dimensions

are shown by the figures upon it. Now, assuming that

this is a cast steel wheel, six feet in diameter, and that

the method of its operation is for a perpendicular lift

out of a shaft, the cable running directly over this

sheave wheel, and thence to the drum 200 feet away,

ui)on which it winds; and we will further assume that

a piece is broken out of the flange of the wheel,

l^atched out to a depth of about V/^ inches from the

bottom of the groove, so that up to the level of the

rope as it lies in the groove, the flange is intact and

not broken, and that the piece patched out is about five

inches in length. That piece is set back into the flange

where it accurately fits, and a piece of sheet steel,



24

" extending about 18 inches on each side of the broken

" piece, is put on the outside of the flange and riveted

" there; and the piece patched out is also riveted on to

*' it. I will ask if that would be the proper way to repair

*' that wheel. I will further add that the piece of sheet

" steel extends about nine inches on each side of the

' * patched piece and the rivets are of proper size and put

" in by competent mechanics, and the whole thing firmly

*

' riveted in there.

" A. Well, if the sheave is cast steel, it can be prop-

" erly repaired in the above said way, as I have stated.

" Q. Now, assuming that the drum upon which the

" cable is wound is situated 200 feet distant from the

" sheave wheel, what, if any, would be the strain upon
*' the flanges?

" A. If the drum is two hundred feet away from the

" shaft the strain cannot really be very great—espe-

" cially if that piece is put in to fit the plate.

** Q. Now, I will ask you this question. Would a

'' patch upon the wheel such as described to you in the

*' question put by Mr. Jennings, have any effect or

*' tendency to cause a break in any other part of the

** wheel?

" A. Xo, not necessarily.

'

' Redirect Examination.

*' By Mr. Jennings. Q. Mr. Hefele, when I asked

" you the question about the flange being broken below

*' the top of the cable, you answered that such a sheave

'* so broken was an unfit instrumentality to be used in

" the lifting of such weight. Now, Cobb put a question

" to you, assuming that it was broken clear to the bo^-
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torn of tlie groove. I will ask you again, if it was

' broken below the top of the cable, and repaired, as you

' have suggested, would your answer be the same as you

' gave him?

" A. No, sir; if it breaks below the top of the cable,

' and above the bottom of the groove, it is not safe. If

' she breaks in the bottom of the groove, it is not safe;

' but if it breaks above the cable, so that the cable can

' bear on the sound part of the groove, then it is safe if

' it is above the cable and repaired in the way I have

' said."

John B. Thomas was foreman of the molding shops

if the same railway, and had experience in molding

ast iron sheave wheels, but did not testify to any ex-

perience in repairing. As an expert he testified as fol-

ows:

** Q. Well, do you know the effect of repairs on cast-

' ings—boring holes in cast iron and things like that?

*' A. Yes, I have had some experience—that is, I

* have seen the effects caused by such repairs.

** Q. You would know what was a proper, or im-

' proper, or safe or unsafe way of repairing the flanges

' of a sheave wheel ?

'* A. Well, I have an idea how it should be done.

" Q. I will ask you a question: A weight of 10,500

' pounds is to be hoisted vertically about 750 feet. It

' is being done by means of a wire cable, IV^ inches in

' diameter; the cable being attached to the weight,

* passes over and above a sheave wheel, situated at the

'. other end of this distance of 750 feet ; thence it passes
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to a drum, around which it is wound by the action of

steam. The sheave wheel is cast iron, and is about six

feet in diameter, and the flanges of the sheave are in

proper proportion. The wheel has six spokes. This

sheave wheel breaks in this way: A piece about 12 or

15 inches in length and 2 or 3 in depth, breaks out of

one of the flanges between the spokes—the break ex-

tending below the top of the cable, and lying in the

groove. The break which I have described is repaired

in the following way: A piece the size of the broken

piece is laid back in the space broken out. A piece of

iron is then placed on the outside of the broken flange,

covering the break in depth, and extending about four

or five inches over each end. It is then riveted at

each end of the piece put over, 3 or 4 rivet holes at

each end and being counter-sunk. In your opinion, is

a sheave wheel so broken, and so repaired, a fit and

suitable piece of machinery for hoisting?

"A. I should think not. No, not where there are

any lives in danger, but otherwise, if it was for some

place else—but even then it is not a safe wheel. The

wheel is weakened, for the simple reason that on these

flanges the iron is harder—is chilled as it runs out to

that light point, and there is not enough elongation.

In other words, it is so brittle and hard, there is no

give ; and in putting that patch on there, and in draw-

ing those rivets, as I understand the question, it is

more or less shrunk, no matter how correct the iron

may be, or how even you drill the hole. It has a tend-

ency to draw, and with the rivets like that, it has a
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tendency to buckle and throw that piece out again, or

break on one side or the other,

" Q. Now, let us assume that before this little piece

broke out, as I mentioned, it was a good wheel, and

even at the time I am going to talk about, a little later

on, it was a good wheel, with the exception of that one

break. Now supposing that sheave wheel being a good

wheel, breaks that way and is repaired that way, and

then set to work hoisting the weight I have described,

and while so engaged, the sheave wheel breaks—the

break beginning in the neighborhood of the rivet

holes, in one end of the piece used as a patch. It in-

cludes the patched piece, and extends for about three

feet along the perimeter of the wheel—that is, about

three feet of the perimeter of the wheel falls or

breaks out. In your opinion, to what is the breaking

of that three feet of the perimeter of the wheel due?

" A. Well, it is due to just what I gave you a few

minutes ago. In riveting the piece on the flange, as I

have said before, the drawing of the rivets and bind-

ing them, draws the iron, and it has to give in some

place. The iron being hard, it will not give. It is

like a piece of glass.

" Q. Would you ascribe the breaking of the wheel

—

the three feet of the wheel—to the way it had been

l)atched ?

" A. Wliy, certainly, it would cause the breaking of

the wheel.

" Q. Do you know of any way l)y which the wheel out

of the flange of which a piece is broken, as I have de-

scribed—do you know of any proper way in which it
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" could be repaired to make it safe to raise 10,500

" pounds 750 feet?

" A. Well, I think it would be a better way to bring

'

' the patch around both sides of the sheave, underneath,

" so it would fit and rivet on both sides of the flanges.

" Let that be one solid piece, forged by a smith, and

'' brought up underneath there to fit, so it will be per-

*
' fectly close, and then rivet.

'* Q. And if that wheel is to be repaired at all, I un-

'' derstand that that is the proper way to repair it?

'' A. Well, I think it would be a more safe way, but

" still the break would weaken the wheel, anyway, the

" minute it is drilled into.

'' Cross-Examination.

** By Mr. Cobb. Q. Have j^ou had any experience

" with cast steel?

''A. Some.
'

' Q. Now, to change the hypothesis put in the ques-

*' tion by Mr. Jennings, what would you say as to a cast

'' steel wheel?

*' A. Well, if it is cast steel, why undoubtedly it

" would stand a great deal more strain, and lift a heav-

" ier load without breaking; and if it was made out of

" proper steel it would not break.

" Q. Well, we will put the question in this way: It

" is a cast steel wheel, made by one of the largest and

" most responsible manufacturers in the trade. The

" piece that broke out of it was about five inches in

'' length, and extended down to about the level of the

" top of the cable (which was IVs-inch cable) as it ]aj in
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' the groove. That piece was set back in there, where it

* fitted perfectly, just as it had been broken out. A
' piece of sheet steel the width of the piece broken out,

' and forged to fit the curvature of the wheel, was put

' on over that, on the outside, and riveted into the

' flange of the wheel, on each side. Now, would you

' say that that was the proper way, or not, to repair the

' wheel?

"A. If that was a steel wheel, with the patch riveted

' of soft malleable cast steel, it would be reasonably

' safe.

" Q. Where would the strain upon the sheave wheel

' come, in hoisting vertically: Does it come from the

' bottom of the groove, or upon the flanges?

" A. If pulling in a straight line, it would come upon

* the groove, but if there is a lateral motion, or a sway

' to the rope, it would come upon the flanges.

" Q. So, if the weight to be hoisted, is being brought

' up the shaft and the weight itself working in guides,

* so as to keep it steady, as I understand it, there is no

* strain, except in the bottom of the groove?

" A. No, only in the bottom of the groove, where the

* cable lies.

" Q. Then if the weight to be hoisted, was in a shaft,

* which was supplied with guides, and the patch in the

* flange of the wheel did not extend below the top of

* the cable, as it lay in the groove, there would ho no

* strain on the flange?

"A. A direct line across here. (Note: reference is

' hereby made to sketch.) As I understand you then.
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" the patch is above the cable, as it lies in the groove!

" Mr. Cobb. Yes.

" A. Then it has no tendency to affect the strength!

*' Q. Then, as I understand you, the patch would not

'' affect the wheel at all?

" A. Oh, yes, it would. It takes the strength out of

" the wheel. It is a strain along the flanges. If it is

** an iron wheel, to take a piece out of the flanges will

" weaken that wheel, which I would judge would not be

" safe, when repaired, because it is liable to crack at

'

' any time. I have seen lots of them in the scrap piles,

'* broken in that way, and I can show you, if you will

'' come up to the shops. With a cast steel wheel, it

" would weaken it some, but it would be more safe, be-

'' cause there is give to steel.

*' Q. If this was a steel wheel, and was broken and

" repaired in the manner put to you by me, would it be

** a reasonably safe wheel to use for the purpose of

'' hoisting the weight stated?

" A. Yes.

" Q. The wheel in question was a six foot sheave

*' wheel, drawn to scale on Defendant's Exhibit No. 1,

*' which is now before you here, I will ask if you have

" sufficient experience as a machinist and mechanic, to

'* know what weight it would bear?

"A. I am not a machinist, and I do not know.

" Eedirect Examination.

" By Mr. Jennings. Q. In the case I have men-

" tioned to you, the cable passes over the sheave onto a

*' drum about ^ix feet in length, and is wound around
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* that drum. AVould that give any lateral strain to the

' flanges—we will assume that it is 75 feet from the

' drum?

" A. Why, certainly. It would certainly have a

' tendency to aifect the weight on the flanges of the

' wheel—the more the sway was, the more the strain

' would be on the flange, and the weight itself will give

' it a start when the engine moves and sometimes cause

' the rope to fly up. It sways so I have seen it strike

' the shaft, I was on the cage myself, at the time."

W. C. Angell was called and testified that he was a

machinist, thirty-seven years old, and had experience

Q handling hoisting machinery in mines. Worked as a

aachinist at the Treadwell mine from December, 1897,

the spring of 1899. They used at that time cast iron

heave wheels. Six foot sheave wheels are usually

lade of cast iron. Was master mechanic at Treadwell

wo months in A])ril and May, 1901. During that time

he Treadwell Company used cast iron sheave wheels,

jater in 1901 was again employed at Treadwell simply

s machinist. During the time he was employed at

he Treadwell mine the hoisting ])lant was constructed

carry only two tons of ore. He never saw any six

oot sheave wheels at Treadwell, of steel, or anything

Ise but cast iron. Knows that one of the wheels in use

Q the hoist in August, 1903, viz., the one on the left look-

ng toward the wheels from the engine, was installed

Q 1898, by witness, and was of cast iron.
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Testifying as an expert, this witness said

:

" Q. Mr. Angell, if a cast iron sheave wheel is

" broken below the top of the cable if the piece broken

" out of it was say twelve or fifteen inches long, and

'
' two or three inches deep, so that it extended below the

*' top of the cable, what in your opinion, should be done

" with that sheave wheel!

'' By Mr. Cobb. We object until the witness is fur-

'* ther qualified, by showing experience and knowledge

*' of the particular matter inquired about.

** By the Court. I overrule the objection.

" (Defendant excepts.)

'* A. What is the question!

" By Mr. Jennings. Q. I say, if a sheave wheel six

*' feet in diameter, which is hoisting a weight of, say,

** ten thousand pounds, out of a vertical shaft of a mine,

*' breaks if a piece breaks out of the flange, twelve or

*' fourteen inches long, and two or three inches deep,

** and if that break extends below the top of the cable,

" what should be done with that sheave wheel!

"A. I should throw it away.

*' Q. Ought it to be repaired at all!

" A. No, sir, not unless you have nothing else to

'* put in its place.

" Q. If it should be repaired at all, describe what

*' would be a proper way to repair it?

*' A. Well, that is a pretty hard question to answer,

'' because it is an awfully hard thing to repair a wheel

'' of this kind, and bring it back to its original strength

** —the way I should repair it, would be to have a piece
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* of boiler or sheet steel extend underneath the frame,

* around on both sides, clear around the circumference

' of the wheel, and rivet it.

' Q. What would you say if a sheave wheel, such as I

' have described, to you, were repaired in this mannej*.

' Suppose the piece broken, or a piece similar to it,

' was placed back in the place where it was broken

' from, and then another piece of iron, steel, or any

' strong material—the strongest material you couid

' get—were placed on the outside of the flange over

' this broken place extending four or five inches—or,

' even say ten inches, on each end of this broken piece,

and extending below this broken piece, so that it covers

' the broken piece entirely, and then, that patch were

' riveted on to the side of the flange by rivets going

' through the side of the flange, and being countersunk

—

' what would you say as to that method of repairing

' that sheave wheel ?

**A. How do you mean that question—with reference

to the strength of the wheel ?

" Q. Yes, with reference to whether that would be

a proper way to repair any such wheel?

" A. That would be only a temporary way, not a

proper way.

" Q. You stated, Mr. Angell, that for temporary ])ur-

poses, it might be repaired in that way—what do you

mean, explain to the jury a little more fully, I don't

' quite understand you; what do you mean by saying

' that would be only a temporary' way?
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" A. What I mean by that, is if the sheave wheel

*' were still continued in use, that would probably keep

'* the cable from jumping off its groove.

" Q. For a while?

" A. For a while, yes, sir.

" Q. I will ask you this question—if the sheave wheel

' is calculated to bear with safety eighty tons, when it

* is a good wheel, no piece broken out—state what

' effect the breaking out of a piece of flange below the

' top of the cable, would have—state whether or not,

* if it is broken in that way, there is any way of com-

' puting or calculating or estimating how much it would

' bear, after it is broken that way?

" A. No, sir.

" Q. Now, Mr. Angell, I asked you with reference

*' to cast iron wheels, suppose the wheel were made of

" any other metal, like sheet steel or any other metal,

*' and it is broken below the top of the cable as it lies

" in the groove, ought it to be repaired at all?

'

' A. No, sir, I think not ; it would be the same propo-

'* sition, only a cast steel wheel would naturally be

" stronger."

On cross examination the witness testified as an ex-

13ert, as follows

:

" Q. Did you ever repair a sheave wheel?

" A

" A

'' A

I have, yes, sir.

That had a piece broken out of the flange?

Yes, sir.

What sort of a sheave wheel was it?

A small one, fourteen inches in diameter.

Did you ever repair more than one ?
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"A. I think I repaired two at the Apollo miue.

*' Q. AVliat size were they?

'* A. They were small, about fourteen inches.

** Q. Did you ever repair a large one, six foot, or

thereabouts ?

" A. No, sir.

" Q. You never had any experience in repairing those

at all?

" A. Not personally, no.

" Q. You could not have experience except person-

ally, I take it. Now, Mr. Angel 1, you stated a while

ago, that there is no means of calculating the strength

of the sheave wheel, a piece of which had been patched

out of the flange?

" A. Yes, sir, I did.

** Q. How do you know there is no means of calcu-

lating itf

** A. Because there is no means of telling the condi-

tion of the wheel. It might be cracked in places or

strained.

" Q. It is only with reference to that, that there

might be some latent defect—that you cannot calcu-

late it?

"A. I mean that no man could tell the condition of

the wheel after it has a piece broken out of it.

" Q. Don't you know that they can take a cross

section of the perimeter where the break occurs, and

make a mathematical calculation of the strength of it?

" A. No, sir.

" Q. Did you ever do that thing?

" A. No, sir.
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" Q. Did you ever make a calculation of the strength

" of the wheel at all?

*' A. No, sir.

'' Q. Could you do that?

"A. If I had occasion to do it, I could find text

" books to find out.

'' Q. You would have to go to text books!

" A. Yes, sir,

" Q. Your statement that there was no way of cal-

" culating strength, was based upon the assumption that

" there might be latent defects in the wheel, that you

" could not take into consideration?

** A. I don't understand you.

" Q. I say, your answer, that there was no way of

** calculating the strength of the wheel with a piece

" broken out of it, was based upon the assumption that

*' there might be latent defects in it, the effect of which

'' you could not calculate, was it not?

"A. I don't see any possible way of calculating the

" strength of a wheel after a piece is broken out of it.

" Q. You don't?

" A. No, sir.

" Q. You don't know whether other people can or

''not?

*

' A. I have never seen them.

" Q. You have never been taught how to do that?

'* A. No, sir, and I never heard of anybody else that

'* has been, either.

" You are pretty ignorant of that, anyway, on that

" subject, on the subject of calculating the strength of

" wheels?
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"A. I admit that, yes, sir.

'' Q. Your statement, that this was an iron wheel,

'' and that all the wheels you saw. over there, were iron

*' wheels, is based simply upon your observation of them,

'* as they were put in the mine, was it not?

** A. Yes, sir, and from a general knowledge of the

" nature of cast iron.

" Q. How did you know they were made by Allis-

** Chalmers Company?
*' A. The two hundred and forty plant?

'' Q. Yes.

" A. Because the whole equipment was made by the

" Allis-Chalmers Company? I saw the plans and speci-

" fications of the whole thing, they were brought from

*' the Frazer & Chalmers Company.

*' Q. You don't know that they were cast steel wheels

" made by the Walker process?

'' A. No, sir, I don't know anything about the Walker

*' process.

*' Q. You have never seen cast steel sheave wheels?

*' A. No, sir.

'' Q. You don't know there is such a thing in the

" trade?

"A. It is not common.

*' Q. Do you know there is any such tiling at all .'

*' A. They might be made as a special order, but not

*' as a general rule.

" Q. Don't you know they are advertised in the

'' Allis-Chalmers catalogue, advertised as the best i.atont

" for a cast steel wheel?

'* A Thpv nro vorv recentlv."
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This was all the testimony offered by the plaintiff

on the question of the insufficiency of the sheave wheel.

Plaintiff, in oj^en Court, admitted that the sheave wheel

was originally a good sheive wheel, and that it was

l)roperly inspected, and that the only question was

whether or not the sheave wheel was properly repaired

and in fit condition to be used at that time (Eec. p. 247).

It will be noted that plaintiff's evidence was exceed-

ingly vague as to the nature of the break and the method

of repairing it. And there is not a line of evidence,

to the effect that it is not usual and customary to rejiair

sheave wheels broken in the manner that this one was,

nor that there is a recognized method of repairing them,

better than the method used by the defendant. Neither

of the witnesses, Hefele or Thomas, so far as the evi-

dence shows, had ever repaired or seen repaired such a

break in a sheave wheel as the one in question. Their

opinion is based upon a general experience in machinery

and molding, but neither of them had ever had any-

thing to do with mining. W. C. Angell stated that he

had repaired two small 14-inch sheave wheels when the

flange had been broken, and had never repaired the

larger sizes such as a six foot sheave. In reply to the

hypothetical question put by counsel, he stated that

he would throw the wheel away; that it ought not to be

repaired at all unless you have nothing else to take its

place; that he would repair it by carrying the piece of

sheet metal clear around under the perimeter and rivet-

ing it to both sides. But there was no evidence offered

that anybody else would so repair it, much less that
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there was any recognized custom, or usage, to make re-

pairs in that way.

Besides this, the opinions of these so-called experts

was based upon the hypothesis that the wheel was of

cast iron, and there was no proof that the particular

wheel that broke was cast iron. Both Hefele and Thomas

were of the opinion that if it was of cast steel it was

properly repaired. These witnesses also laid the

greatest stress upon the danger of the repaired flange

again breaking off and allowing the cable to drop to the

axle, thereby breaking it—a matter which manifestly

had no bearing upon the question at issue, since the

accident did not occur that way. Neither of them made

any calculation or gave any opinion that the repairing

of the flange could or did so weaken a wheel of the

size and strength of the one in use, as to render it

incapable of sustaining the load that was on it at the

time it broke. Mr. Angell in fact admitted his utter

inability to make such a calculation, and had not even

heard that such a thing could be done. Yet it is ol)-

vious that if the repairing of the wheel did not cause

the wheel to become so weakened that it could not sus-

tain a working load of five tons, then the fact that it

was repaired, ivhether properly or improperly, in no

manner caused the accident—a matter which will be

more fully discussed later.

To meet this ''mere scintilla" of evidence, for it was

nothing more—if even that—the defendant introduced

the following evidence:
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Oscar W. Erdal, a thorouglily educated and experi-

enced mining engineer, drew a plan or sketch of the

identical wheel that broke. This sketch was drawn to

scale from actual measurements, and is in the record

at page 433, Defendant's Ex. E, which is identical with

the sketch used in cross examination of the witnesses

Hefele and Thomas (Rec. pp. 234, 236, 237). An exami-

nation of this drawing in connection with Mr. Erdal 's

testimony, which was undisputed, will give the Court

an accurate conception of the wheel. This witness

(Rec. pp. 277-306), after fully qualifying, testified in

substance that he had made a calculation of the strength

of the rim of the wheel in question, the part that broke,

both in its original state, and with one flange entire

excluded. In making the calculation the witness assumed

that the load on the wheel at the time of the accident

was 11,500 pounds, a thousand or fifteen hundred pounds

greater than the load claimed by plaintiff to have been

upon it. The calculations were made for both cast iron

and cast steel. For cast iron the load of 11,500 pounds

was only 1/127 part of the breaking strain, and for

cast steel 1/253 part of the breaking strain. With one

flange entirely included the load used was only 2/137

of the breaking strain for iron, and 1/141 of the break-

ing strain if steel. These results were fully explained

and verified and were not questioned or disputed.

Robert A. Kinzie, general superintendent of the Tread-

well mine, and an educated and ex]ierienced mining en-

gineer (Rec. 307-346), after qualifying, and explaining

fully the conditions surrounding the hoist, the size and
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strength of the cable, the bulkheads used, aud their con-

struction, testified that the sheave wheel in its repaired

condition had a breaking strain of approximately four

hundred tons; that a safe load would be one-half the

breaking strain, and a safe working load 80 tons. The

witness then described the break in the flange and the

repairs as follows:

" Q. I say, just describe to the jury the nature of the

'' repairs that had been put on the wheel?

" A. Why, a piece had been broken out of the flange

'* of the wheel, and this piece, in repairing it—a piece

" of sheet steel, or boiler steel was forged to fit the con-

" tour of the outside portion of the rim, and this piece

'' had been riveted to the flange of the sheave; the

'
' piece that had been broken out, had been set back into

" its original position and bolted to the—oh, not bolted,

" but riveted to a piece of sheet steel on the outside;

'' the rivet holes were countersunk, giving a smooth,

" even surface on the inside of the wheel.

" Q. About what depth of the flange did the broken

'* piece extend?

" A. My best recollection was about two inches.

" Q. State whether or not, it extended down to such

" a depth that rope or cable in the operation of the

" sheave, touched or bore against any part of the por-

" tion that had been repaired?

'' A. No, it did not.

" Q. Do you know whether the repairs, as you ex-

" amined them, had been properly done, and in a work-

'* manlike manner?

"A. I think they were.
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" Mr. Jennings. Q. You were asked if you knew
*' whether they had been properly done?

''A. I think they were.

'' Mr. Jennings. Q. You were not asked whether

'* they were?

"A. I do know.

*' Mr. Cobb. Q. State whether they were, or not.

''A. I think they were, yes, sir.

'' Q. State whether or not, from your experience as

** a miner and mining engineer, in your study of the

** subject, this sheave wheel was a reasonably safe and

" suitable instrumentality for the purpose for which

" it was being used?

"A. It was."

Testifying as to the probable cause of the break that

resulted in the accident the witness testified:

** Q. From your knowledge and experience, as a

" miner, and mining engineer, can you give an opinion

*' as to the probable cause—I will first ask you this

'* question—do you know what caused that wheel to

" break?

" A. No, I could not say positively that I do.

*' Q. From your knowledge and experience as a min-

** ing engineer, are you able to give an opinion as to the

" probable cause of the break?

** A. I have my own opinion of the cause of it, yes.

'* Q. Based upon your knowledge and experience as

'* a miner, and in that class of business?

" A. Yes, sir, and on a similar accident.
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'' Q. What, in your opinion, could have caused a

'' break at that point*?

** A. I think it was a case of over-winding, or it was
'' hit by the skip.

" Q. It may have been caused then, by a blow from

*' the skip, as it went up"?

" A. Yes, sir—but I don't know that that was the

" case, or anything about it.

*' Q. Are there any other probabilities, or possibili-

" ties, in relation to the cause of it?

" A. Yes, sir, there are a number—it could have

" happened in various ways.

" Q. State them.

*' A. One way it could have happened, if the skip

" was overloaded, and a large piece of rock happened

''to be on the top, and it should fall between the skip

" and the shaft, and should become wedged in there,

" it would have a tendency to break both the rope and

" the sheave—it would be a very great strain exerted

" upon them.

"Q. So you mean it would wedge the skip in?

" A. Yes, sir, and either of three things would have

" to happen—either the wheel plates would break; the

" divider plates would break, the rope would give way,

'
' or the sheave would give way.

"Q. Do you know anything about the latent strain

'' and defects in metals, that sometimes causes large

" castings to break?

''A. Yes, sir.

'' Q. Could they have anything to do with a break

" of this kind?
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" A. Yes, sir, that is always possible, particularly

" in close grained castings, there you have very often

" a spongy mass on the inside and sometimes, a break

" will be caused by unequal shrinkage of material.

** Q. From your experience and knowledge of the

'* subject of mechanical engineering, in your opinion,

" could the fact that the wheel had been repaired, in

'' the manner that it was, possibly have anything to do

*' with the accident that happened there on the morning

'' of the 5th of August, 1903!

" A. No, I think not."

The witness further testified that the wheel in ques-

tion was purchased from Frazer & Chalmers, reputable

manufacturers of mining machinery; that it was of cast

steel, and the best wheel made. He examined the frac-

ture immediately after the break and found it steel.

The wheel had been melted up as a steel component of

castings to be used in the mine. In reply to the point

attempted to be made by plaintiff's counsel, that the

wheel had been melted up to prevent a further exami-

nation, witness stated that the case had been tried once

before, and it was then brought out in evidence that the

wheel was then at Treadwell; that neither the plaintiff

nor his counsel had asked to examine it, and that at the

first trial there was no testimony offered, or claim made

by plaintiff that the wheel was of cast iron.

R. C. Stewart, a machinist of many years' experience

in putting in, balancing and keeping in repair sheave

wheels in mines, testified as an expert that the wheel

was properly repaired (Rec. 362, 371).
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W. Strafford, a machinist of 50 years' experience,

icas in the shop and saw the tvheel repaired. The ma-

terial part of his testimony is as follows (Rec. 372-8)

:

*' Q. Just describe it to the jury—what was neces-

'

' sary to be repaired and how the repairs were made

!

" A. Well, there was a piece broke out of the rim

of the sheave, as near as I can remember; it would

be about six or seven inches long, and not quite two

inches deep—kind of a half circular piece; and it was

repaired by putting a piece of boiler iron, bent in form

to suit the shape, on the outside you know, to suit

the shape of the sheave, then this original piece that

was in there, was put back in there and fastened with

rivets—you understand—so that when the patch was

completed, the inside of the sheave was as smooth and

slick as it was before it was broken; and, to my idea,

it was as good as it was before.

'' Mr. Cobb. Q. Not your idea—state whether or not,

in your opinion, that was a proper workmanlike patch

—and a proj^er way to repair that sheave?

''A. It was; it was just as I have seen done all my

life; the proper way to do the work.

" Q. State whether or not, in your opinion, that

sheave wheel was a reasonably safe and suitable

appliance for doing the work after it was repaired

in the manner you stated—as it was before it was

broken ?

"A. I would risk it as soon after as I would before

*' it was broke."
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C. E. Bennett, master mechanic at the Treadwell, and

a machinist of 27 years' experience, testified as an ex-

pert that the sheave was properly repaired (Rec. 379

to 386).

Similar evidence was given by Geo. H. Forrest, pro-

prietor of the Juneau Iron Works (Rec. 387 to 396),

and Wm. Bouschor, one of the proprietors of the Union

Iron Works at Juneau (Rec. 397 to 401).

Mark Smith, foreman of the foundry at Treadwell,

testified (Rec. 401-4:09), that the broken wheel was sent

down to the foundry and he broke it up, and to his

knowledge it ivas cast steel, very close grained, and very

tough.

This was all the evidence bearing upon the question.

It will be observed that there was not a syllable of

evidence tending to show that the rej^airs actually done

upon the wheel were not done in a proper and work-

manlike manner. Plaintiff was driven to the contention

that a wheel broken as this one was should never be re-

paired at all, hut should he discarded, and a new wheel

put in, or that the hrace placed on the outside of the

flange should he carried under the rim, and riveted to

both sides. But this contention is wholly unsustained by

the evidence. Every witness who had had any experi-

ence in the matter, those for the plaintiff as well as those

for the defendant, speak of repairing such breaks as a

common and frequent thing. Yet before plaintiff was

entitled to recover upon this theory of the case, he

should have shown that to repair and use a wheel so
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broken was a danger so well known that a man of ordi-

nary care in the management of his own business would

not have done so. For defendant was liable only for

want of ordinary care. If it used ordinary care ; that is,

such care as men of ordinary prudence observe in the

management of such business, then it was not guilty

of negligence.

Nor was there any witness who had ever seen a sheave

with a broken flange repaired by carrying the brace

clear under the rim and riveting to both sides, or both

flanges. Plaintiff's three experts, so-called, merely tes-

tified that would be the way they would repair it. But

the evidence utterly fails to show that it is the method

in use, or that anj" other mechanic would so repair it.

Negligence of the master in regard to appliances is

the failure to furnish such as are reasonably safe,

''according to the usages, habits and ordinary risks

of the business. Absolute safety is unattainable,

and employers are not insurers. They are liable

for the consequences, not of danger, but of negli-

gence, and the unbending test of negligence in meth-

ods, machinery and appliances is the ordinary usage

of the business. No man is held to a higher degree

of skill than the fair average of his trade or profes-

sion, and the standard of due care is the conduct

of the average prudent man."

Bailey's Master's Liability for Inj. to Sew., p. 24.

This is said to be the best definition of negligence ever

given. It was recognized by the learned trial Judge in

the instructions given the jury. But the trouble is, that

there was not only no evidence that the defendant had
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failed to observe the ordinary rules, customs and usages

of the business, but it showed conclusively that it had.

For the fact that an accident happened furnishes not

the slightest proof of negligence.

Patton V. T. £ P. R'y Co., 179 U. S. 658.

And the same principle was affirmed by this Court in

Mountain Copper Co. v. Van Buren, 123 Fed. 61.

Nor is it sufficient for the plaintiff to show, after the

accident, that some other or different method or precau-

tion would have averted the accident.

Bailey's Master's Liability, etc., p. 11.

"The question of the negligence of a master in

failing to provide jiroper instruments for the use
of his servants and safeguards against danger can-

not be submitted to a jury ujion oi)inions of experts

as to what ought to have been provided, without

showing that some such safeguards are usually and
customarily employed by those engaged in similar

business; for jurors are not at liberty to charge a

duty u]ion the master, according to their own no-

tions of what is proi)er, nor upon the opinions of

experts, but should determine the question of dere-

liction of duty by the customary observance of those

in the business."

Mississippi River Logging Co. v. Schneider, 74

Fed. 195.

Yet that is exactly what the Court did in this case.

Without a syllable of evidence that it was usual or cus-

tomary to discard a sheave wheel when a piece should

be broken from the flange, instead of repairing it, or

that there was a known and customary way of repair-
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ing it, better than that adopted by the defendant, the

Court submitted the question of its liability upon the

opinion of experts as to the methods they deemed bet-

ter, or would themselves have adopted.

There is another point in this connection that we wish

to press ujDon the attention of the Court. The opinions

of plaintiff's witnesses, that the sheave should not have

been repaired, or should have been repaired in a differ-

ent manner, was based upon the assumption that the

wheel was cast iron. Yet the evidence conclusively

showed that it was of cast steel. Hefele and Thomas

had never been in the Treadwell mine and did not pre-

tend to testify as to the material of the wheel. Angell

stated that iron wheels were used in the two-ton hoist

in use in 1899 and 1898. He did not identify the wheel

that broke as one of these. He did state that the wheel

on the left as you look from the engine toward the wheels

was of cast iron, but there is not a syllable of evidence

identifying this wheel as the one that broke. But Kin-

zie and Mark Smith both testify from actual knowledge

that the wheel that broke at the time of the accident

was of cast steel. This testimony being uncontradicted

must be taken as true, for it will not be presumed that

they committed deliberate perjury. Besides, the bur-

den of proof was of course upon the plaintiff.

But it may be contended that the testimony of Mr.

Angell furnishes some evidence from which the jury

might infer that the wheel was of iron, conceding for

argument's sake—but by no means admitting this to be

true—yet the Judge should have considered the whole
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evidence on the question, and if it was not sufficient to

sustain a finding that it was of iron, the case should

not have been submitted to the jury. A mere conflict in

the testimony, when it appears that such testimony is

too slight to sustain a verdict for the plaintiff, will not

justify submitting a case to the jury.

Riley v. L. SN.R'y Co., 133 Fed. 904;

Roundall v. B. & 0. R\j Co., 109 U. S. 478;

First Nat'l Gold Min'g Co. v. Attwater, 149 Fed.

397;

Carnagie Steel Co. v. Byers, 149 Fed. 667.

In each of these cases there was, it is believed, a

greater conflict in the evidence than in the case at bar,

yet it was held there was not enough to warrant sub-

mission to the jury. The attention of the Court is par-

ticularly invited to the language used on page 397, 149

Federal, and to page 673, same volume.

Second. There was no evidence that the fact that the

sheave tvheel had been repaired, whether properly or im-

properly, tvas the cause of the accident, and no facts in

evidence from which a jury could reasonably draw such

a conclusion. That is, there was no causal connection

shoivn between the alleged defect in the wheel and the

accident which resulted in the injury complained of.

The happening of the accident was in itself no proof

of negligence.

Authorities cited above.

The law imposed upon the plaintiff the burden of

proving, not only tliat the accident hai»pened, but tliat
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it was due to the negligence of the defendant alleged in

the complaint ; namely, the defect attempted to be shown

in the matter of repairing the sheave wheel. If the evi-

dence did not tend to show that the fact of the sheave

wheel being repaired as to a broken flange, might or

did cause the entire rim to break as it did, then there

was no proof that the alleged defect caused the acci-

dent. If the fact that the broken flange had been re-

paired did not cause the rim to break, then it was an

immaterial fact, which in no way caused or contributed

to the injury. For a defendant is not responsible for

negligence alone, but only for negligence causing dam-

age. If the negligence alleged, and the injury are not

related as cause and effect, then no liability follows.

These principles are axiomatic. Do they apply to the

undisputed facts? Let us see: The only defect in the

sheave wheel attempted to be shown was, that a piece

had been broken from one flange, and the break repaired.

The undisputed evidence, as well as the manifest reason

of the matter, showed that the purpose of the flanges

was to act as guides to the cable, to prevent it slipping

off the wheel. There was no evidence that a wheel of

the size and strength of the one in question would be

so weakened by the break in the flange as to be danger-

ous under the five-ton load which was being hoisted.

Indeed the uncontradicted testimony was that the wheel,

with one flange entirely eliminated, still had a safety

working load of 80 tons. The accident did not happen

hy reason of the repaired portion of the flange breaking

off and thereby letting the cable fall to the axle, thus
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breaking the cable. But a piece of the entire rim, some

two or three feet in length, broke out of the wheel. This

tvas the break that caused the accident. As to what

caused this break, the evidence utterly failed to show. It

may have been due to overhoisting, and causing the skip

to strike the sheave. It may have been due to a latent

defect in the metal. And, as was said in the case of

Chicago & N. W. R'y Co. v. O'Brien, 132 Fed. p. 598,

quoting from a New York case:

** Whether it did or not we do not know, and there

is no evidence upon the subject. No facts are shown
from wliieli the cause of the accident can be more
than guessed at. There is food for speculation and
wonder, but there is no evidence as to the cause."

But it may be contended that the testimony of Hefele

and Thomas, given in reply to hypothetical questions

put by plaintiff's counsel, that in their opinion the fact

that the sheave wheel had been repaired was the cause

of the break, was some evidence to go to the jury. Our

answer is, that, standing alone as it does here, it was not

suflScient. The opinions given were based upon, 1st,

tlie hypothesis that the sheave was of iron, which was

not sustained by the evidence; 2nd, the hypothetical

question entirely omitted any reference to the strength

of the wheel. In other words, there was another and

very important element which necessarily entered into

the question propounded. That element being omitted,

the opinion was worthless for any purpose.

Rogers on Expert Testimony, Sec. 26;

Enc. PI. & Pr., Vol. 8, p. 756;

Wigmore on Ev., Vol. 2, Sec. 682.



To sum up: It was admitted that the wheel was a

proper and safe appliance when put up ; it was admitted

that it was properly inspected; there was no evidence

that the repairs done upon the wheel were not done in

a proper and workmanlike way; there was no evidence

that there was any other or different way of repairing

such breaks, in common and ordinary use; there was no

evidence that there was any common, or ordinary custom

in the business, of discarding a sheave wheel with a

broken flange, instead of repairing; the undisputed evi-

dence showed that the wheel, as repaired, had a safe

load capacity of 80 tons ; there was no evidence that the

break in the flange would so weaken a wheel of that

strength as to render it unsafe for a load of 5 or 6 tons

;

the evidence was conclusive that the accident resulted

from a break of the entire rim of the wheel, and not

from a fresh break of the repaired flange; the opinions

of Hefele and Thomas were worthless, and insufficient

to support a verdict for the plaintiff, because not sup-

ported by any substantive proof, were based upon the

assumption that the wheel was of iron, when it was

of steel, and the hypothetical question put omitted the

most important element, viz: the strength of the wheel,

upon which such opinion was necessarily based.

Third. The evidence conclusively showed that the de-

fendant had provided a reasonably safe place in which

the plaintiff's intestate was to work.

The evidence conclusively showed: 1st, that defend-

ant provided a sheave wheel with a safe working load
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of 80 tons; 2nd, a cable with a safe working load of

11 2/10 tons; 3rd, bulklieads in the shaft reasonably

sufficient to have stopi3ed and diverted into the station

the falling skip; -Ith, that the load on the skip at the

time of the accident was five tons.

Employers are not insurers of the safety of emj^loyees.

The fact that an accident happens is no proof whatever

of negligence. The employer is not liable, where a rea-

sonably safe place to work is furnished, and reasonably

safe means—safe according to the general usage of the

business. The accident and its results must be such as

should have been foreseen and guarded against. These

principles are ruled by the cases cited above, and are

well settled. Now there is nothing in the evidence to

suggest any other or dififerent precaution, founded in

the usages of the business of mining, than those actually

taken by the defendant. There was nothing to suggest

that the bottom of the shaft where plaintiff's intestate

was at work was not made as reasonably _ safe as it

could reasonably be made. There was nothing to sug-

gest that any other or different precaution would have

prevented the wlieel or any wheel from breaking on the

occasion of the accident, for there is nothing to show

what caused the break. That the bottom of the shaft

was a dangerous place is true; there was danger, and

serious danger, but it was a danger inherent in the

business, and therefore assumed by the plaintiff's in-

testate. But excluding, as the law does, the accident

itself as evidence of negligence, there was nothing in

the situation to suggest any danger other than was in-
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lierent in the business; and certainly there was nothing

to put the defendant upon notice or require it to an-

ticipate that a break in the sheave wheel would result

in the breaking of the cable—which was admittedly

sound and sufficient—and the carrying away of the

bulkheads—also admittedly sound and sufficient—and

the injury to the plaintiff's intestate.

If this judgment is to stand it must stand : 1st, upon

the proposition that the sheave wheel was iron, while

the evidence conclusively shows it was of steel; 2nd,

upon the proposition that the wheel when the flange

was broken should have been discarded, when there

was no evidence showing any recognized usage or

custom in the business so to do; but on the contrary

the evidence showed a common practice to repair; or

that defendant should have repaired by carrying the

patch around and entirely under the rim, while there

was no evidence that any such repair had ever been

made in the history of the world; 3rd, that the fact of

the flange being repaired caused the rim of the wheel

to break; 4th, that the rim of the wheel was so weak-

ened by the break and repair in the flange that it was

unsafe for a load of 5 tons, although having a safe load

capacity of 80 tons; 5th, that, although the defendant

was using a wheel repaired in the way customary in

the business and found by experience to be sufficient for

the purposes required of it, and although it used all the

customary and tried methods of protecting the bottom

of the shaft against accident, yet it was guilty of negli-

gence because it did not follow the methods of repair

which in the mere opinion of Hefele and Thomas, who
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had never been in a mine, should have been taken. Sup-

pose the defendant had sought and followed the opin-

ions of these witnesses and the rim of the wheel had

nevertheless broken, would we not find plaintiff now

contending, with great plausibility, too, that it was guilty

of negligence in following the opinions of men who had

no experience in operating a mine, instead of following

the custom and usage of mines which experience had

approved ?

We feel that we can safely rest the case here. But

there are other errors which we believe fatal to the

judgment, and will proceed to present them.

n.

THE DEPOSITION OF KM'TE IIANSOX SHOULD HAVE BEEX

EXCLUDED ON THE DEFENDANT'S OBJECTION, BECAUSE

NO SUFFICIENT FOUNDATION WAS LAID FOR ITS INTRO-

DUCTION (1st Assignment of Error).

This deposition was read to the jury (Rec. p. 97). It

was taken in the city of Juneau, where the trial was

held, on the 1st day of June, 1905 (Rec. p. 110. TMien

it was offered plaintiff's counsel said, "At the last trial

" there was the deposition from Knute Hanson, who

" was shown to be absent. I presume the condition

" having been shown will be presumed to be continued

*

' until the contrary appears. I move that the deposition

" be received in evidence.

'* By the Court. They offer the deposition of Knutc

'* Hanson.
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" By Mr. Cobb. We object to its being received; the

" statute not being complied with. It is not shown that

*' he is over 100 miles from the Court.

** By the Court. I think the fact that it was offered

" in the other trial makes no difference with this case.

" This is a trial de novo. I don't think the Court ought

"to be called upon to presume that, because this man
" has gone away, that he has not come back in six

" months. You can prove that he has gone away and

" that you are not able to show that he has not come

" back.

" By Mr. Jennings. I would like to read the deposi-

" tion and supply the proof to-morrow morning.

" By Mr. Cobb. We object to that course.

" By Mr. Jennings. I promise to prove it to-morrow

" morning.

" By the Couet. I think you better wait until to-mor-

" row morning and offer your proof then" (Rec. pp.

41-42).

Subsequently, plaintiff introduced J. B. Heyburn, a

deputy marshal, who testified in substance that three

or four days before he had, armed with a subpoena,

made inquiries for Knute Hanson in Juneau, Douglas

and Treadwell, and failed to find him or anyone that

knew anything about him. Had not inquired of the

mines in the Basin. (Eec. 62-63).

Whereupon the objection to the deposition was re-

newed. (Rec. p. 63).

" By the Couet. I think at least you should show he

" is not in any place in the vicinity of Juneau. Mr.
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" Heyburn says be bas not found out if be is in tbe

'' Basin. We will take a recess of ten minutes and in

" tbe meantime you bad better bave Mr. Heybuj'n tele-

" pbone and see if tbe man is not in tbe Basin." (Rec.

63-64).

Peter Coolson was tben called and testified tbat Han-

son was not working in tbe Basin ; tbat be left last sum-

mer; bad not seen bim since. Had bad a letter saying

be went down to Copper Mount; bave never seen him

around Juneau at all since; bave never beard of bis

being in tbe neigbborbood. Had beard from bim at

Copper Mount; badn't beard of bis being away from

Copper Mount. Tbis was about tbe time of tbe last

term of Court. Couldn't say of bis own knowledge

wbetber Mr. Hanson was witbin 100 miles of Juneau.

Could not say bow far it was to Copper Mount—wbetber

it was witbin 100 miles or not. (Rec. pp. 64-68).

*' By Mr. Jennings. I will offer tbis deposition

" again.

** By tbe Court. I will permit you to read it.

'* Defendant excepts." (Rec. p. 68.)

Tbis was all tbe foundation laid.

Tbe Alaska Code, Part IV, Sec. 657, provides: **If

a deposition be taken under subdivision two, tbree

or four of section six bundred and sixty (644), before

tbe same can be used proof sball be made tbat tbe wit-

ness did reside beyond tbe service of a subpoena, or tbat

be still continues absent, or infirm as tbe case may be".
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Was tbis statute complied with? Was there any

proof that the witness still continued absent! Is search

in the immediate vicinity of the town, and telephone

inquiry to a neighboring mine, sufficient proof, or any

proof that the personal attendance of the witness can-

not be had! Was he not at Copper Mount, and within

100 miles of Juneau? The proof is silent, and is fatally

defective.

III.

The rulings complained of in the assignment of er-

rors, II, III, IV and V, involve the same principle of

law, and the argument thereon will be therefore pre-

sented together. These rulings were the admission in

evidence of the plaintiff's exhibits numbers 9, 10, 11

and 13. These exhibits are shown in the record at pages

436, 437, 438, and 439. Exhibit No. 9 is a drawing of

a sheave wheel. It was admittedly not a correct drawing

of the sheave wheel in question (Rec. p. 29). Its dimen-

sions are not given and, upon its face, it appears to l)e

a different and much more weakly constructed wheel

than the one in use by defendant. It was objected to

as irrelevant and immaterial, because not shown to be

a drawing of the wheel mentioned in the pleadings, but

was in fact a very different sheave wheel from that un-

der investigation. Counsel for plaintiff admitted that it

was not such a drawing, but the Court admitted it with

the instructions to the jury that it was not to be taken

as a drawing of the wheel in question.
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Exhibit No. 10 (Rec. pp. 69-71) was a drawing made

by F. J. Taylor, intended to represent the Treadwell

shaft-house. It was not exact and not drawn to scale

The witness testified that it substantially and correctly

represented the shaft-house to a certain extent. Defend-

ant objected to it because not shown to be a correct rep-

resentation of the original, and was incompetent, irrele-

vant and immaterial, and apt to mislead the jury. The

Court overruled the objection, and defendant excepted.

Exhibit No. 11 was a drawing made by F. J. Taylor

of the plan of the shaft (Rec. pp. 72-74). It was not

drawn to scale and was based simply upon the wit-

ness's recollection, and he never examined the shaft for

the purpose of making a drawing. Defendant made

the same objection, but the Court overruled it, and the

drawing was admitted, and an exception reserved.

Exhibit No. 13 was a drawing made by F. J. Taylor

while on the witness stand (Rec. 118). It purported to

be a i)icture of the sheave wheel after the accident,

showing the break in the rim and some rivet holes in

the flange. Defendant objected to it as incompetent,

just a sketch that was no semblance to reality; it is

not drawn to scale, but from memory, a long time ago.

The objection was overruled, and exception reserv^ed.

The exhibit appears on page 438 and speaks for itself.

If any juryman conceived it to be a picture of the sheave

in use he well might think $10,000 a not insufficient

penalty to impose on the defendant for using it. It is

in fact the worst and most damaging sort of a carica-

ture.
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Drawings and diagrams are admissible in evidence

for the purpose of enlightening the jury as to the ap-

pearance and true nature of the originals. They are to

assist the jury in better understanding what cannot be

accurately described by words. If they are not shown

to be drawn with sufficient accuracy to accomplish that

purpose they are inadmissible, for they are misleading

to the jury. Much more so is this true where the draw-

ing is a caricature.

Parker vs. Salmons, 113 Gra., 1167;

Reg. vs. Mitchell, 6 Cox, C. C, 82

;

Humes vs. Bernstein, 72 Ala., 546;

Adams vs. Stole, 28 Fla., 571;

Monmouth Min. & Mfg. Co. vs. Regnier, 49 111.

App. 385;

Dunn vs. Hayes, 21 Me., 76.

The admission of these diagrams, incorrect and mere

caricatures as they were, was especially damaging un-

der the practice in Alaska, for the jury take them to the

jury room and have them before them during their

deliberations on the case Alaska Code, Part IV (sec.

194). And a caricature thus received under the sanc-

tion of the Court is almost certain to be regarded by the

jury as substantive proof of the actual condition of the

original. At least such a drawing cannot help to a

better or clearer understanding. Its only effect must

be to mislead.
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IV.

BEFORE A WITNESS IS COMPETENT TO TESTIFY AS AN EX-

PERT AS TO THE SAFETY OF MECHANICAL APPLIANCES,

HE MIST SHOW A KNOWLEDGE OF THE CUSTOMS AND

USAGES OF THE BUSINESS, AND HIS OPINION MUST BE

BASED UPON SUCH USAGES AND CUSTOMS.

This proijosition challenges the ruling of the Court in

permitting the witness W. C. Angell to give the testi-

mony the substance of which is set out in the VI as-

signment of error.

The bill of exceptions shows (Rec. pp. 203-205) that

the plaintiff qualified the witness as follows: Witness

had assisted in building hoisting machinery; knew how

it was operated; knew how the strain comes on it; and

had worked on the sheave wheels in the Treadwell hoist.

The following proceedings were then had

:

" Q. Mr. Angell, if a cast iron sheave wheel is broken

** below the top of the cable if the piece broken out of

" it was, say, twelve or fifteen inches long, and two or

*' three inches deep, so that it extended below the top

'

' of the cable, what in your own opinion, should be done

** with that sheave wheel?

*' By Mr. Cobb. We object until the witness is fur-

" ther qualified, by showing experience and knowledge

'' of the particular matter inquired about.

" By the Court. I overrule the objection.

*' (Defendant excepts.)

" A. What is the question?

** By Mr. Jennings. Q. I say, if a sheave wheel six

*' feet in diameter, which is hoisting a weight of, say.
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" ten thousand pounds, out of a vertical shaft of a mine,

" breaks if a piece breaks out of the flange, twelve or

" fourteen inches long, and two or three inches deep,

" and if that break extends below the top of the cable,

*' what should be done with that sheave wheel?

"A. I should throw it away.

*' Q. Ought it to be repaired at all?

'* A. No, sir, not unless you have nothing else to put

" in its place.

" Q. If it should be repaired at all, describe what

'^ would be a proper way to repair it?

" A. Well, that is a pretty hard question to answer,

" because it is an awfully hard thing to repair a wheel

'

' of this kind, and bring it back to its original strength

—

*' the way I should repair it, would be to have a piece

*' of boiler or sheet steel extend underneath the frame,

" around on both sides, clear around the circumference

'* of the wheel, and rivet it."

The Court must bear in mind the true question be-

fore the trial Court and jury. This was, not whether

there was some better way in which the wheel could have

been repaired, but did the defendant exercise ordinary

care, according to the customary usages of the business?

See

Miss. River Log. Co. vs. Schneider, 74 Fed. 195.

The witness not only failed to show that he had any

knowledge or experience as to the customary and usual

methods of repairing such a sheave as the one in ques-

tion, but it was shown that he had no experience what-
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ever. The opinion which the Court received was as to

what the witness individually would do.
'

' I would throw

" it away",—*'The way I should repair it", etc. In

short the defendant is to be held lia])le, not because it

failed in the exercise of ordinary care, such as men of

ordinary prudence in the same business would exercise,

but because it failed to take the precise steps which the

witness Angell would have taken. Ordinary care is to

be judged solely by the standard of Mr. Angell, who had

never repaired but two sheaves in his life, and they were

small 14-inch wheels and, so far as the record shows, had

never seen any others repaired, nor had any oppor-

tunity to see them. We respectfully insist that this

testimonj^ ought not to have been received, and that the

ruling of the Court complained of was reversible error.

AN EITPLOYER IS NOT LIABLE FOR ACCIDENT DIE TO LATENT

OR HIDDEN DEFECTS IN APPLIANCES SUCH AS COULD

NOT BE DISCOVERED BY THE USE OF ORDINARY CARE.

R'y Co. vs. Hohart, 116 U. S., 648;

The Rheola, 7 Fed. 781;

Ronald vs. Rio Grand W. R'y Co., 60 Pac. 1024;

Dobbins vs. Brown, 119 N. Y. 188.

This proposition, which is well settled, challenges the

ruling of the Court in giving the instruction quoted in

the IX assignment of error, p. 476, and set out in the

Brief above. The bill of exceptions shows that this in-

struction was requested in writing in a timely way, and
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was in writing refused and filed (Rec. 441-2). No form-

al exception was therefore necessary under the Alaska

Code.

The Court, in paragraph XV of the charge, gave the

substance of the instruction requested, but coupled it

with the further ground that "if the sheave wheel was

" bought by the defendant from a reliable manufac-

" turer, and defendant exercised ordinary care in see-

" ing that the same was and remained in good repair",

etc. But if the wheel broke from a latent defect,

defendant was not liable, regardless of whether it

exercised any care or not. For manifestly the want of

such care then did not cause the accident. Defendant

was entitled to the charge requested and its refusal is

not cured by the giving of paragraph XV.

VI.

The XI assignment of error challenges the ruling of

the Court in giving the instructions quoted therein,

which was duly requested in writing before the jury re-

tired, and refused (Rec. 443-444).

The issue in the case, if there was any at all, was an

exceedingly narrow one. It was simply whether a

break in a sheave wheel, repaired as the one in ques-

tion was, so weakened the wheel as to render its use

dangerous, and the defendant knew, or by the use of or-

dinarv care should have known, of that danger. This
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issue was clearly stated in the charge requested and re-

fused, and was nowhere in the charge given to the jury.

VII.

The XIII and XIV assignments challenge the action

of the Court in permitting the judgment to stand in

view of the language used by plaintiff in the argument

of the case. The bill of exceptions shows that Z. R.

Cheney, in arguing the case to the jury, used the follow-

ing language:

** That the defendant, the Alaska Treadwell Gold

* Mining Company was owned by the wealthy Roth-

' childs of England, who are gathering the wealth of

' this country and sending it abroad, and that if the

' jury should return a verdict for the full amount

' prayed for, namely, ten thousand dollars, such amount

' would not equal one per cent, of the anual income of

* the defendant."

To this the defendant objected and excepted; the

Court sustained the objection; counsel withdrew the re-

marks, and the Court instructed the jury not to con-

sider them; that the remarks were highly to be con-

demned, and that a verdict and judgment obtained by

the use of such argument ought to be reversed is beyond

doubt. (See especially the decision of Judge Sanborn

in Union Pacific R'y Co. vs. Field, 137 Fed. 14).

The only question is, did the action of the counsel and

the Court cure the error? It is to be regretted that the



6<

scene in the Court, when the incident occurred, cannot be

reproduced in the record in all its details. If it could;

if the appearance of the jury, their look of anger and

disappointment at the action of the defendant's counsel

and the Court, could be accurately photographed, there

would be no doubt that the outrageous verdict of $10,000

was returned as a meet punishment for the Rothschilds.

It would be evident to this Court—as it was evident to

defendant's counsel when he declined to argue the

case—that the wrong had been done beyond hope of

reparation; that no action that Court or counsel might

take would allay the passion or remove the prejudice

engendered. In many, if not in most cases, where such

argument is known to be effective and counsel resort to it,

an objection by the defendant, even though sustained by

the Court, only emphasizes and increases in the minds

of the jury the very effect sought to be avoided. It was

emphatically so in this case. The only way that such

misconduct and wrong can be righted is for the Courts

to refuse to allow verdicts and judgments so obtained to

stand. Counsel ought not to be permitted to obtain such

an advantage and then escape the results of their wrong,

by a withdrawal, which they know does not erase the im-

pression created from the minds of the jurj. The only

effective remedy is a new trial. We believe that it is

manifest from the record that the argument used did

affect the jury, and that its withdrawal did not obliter-

ate that effect. Why? Because there was no evidence

before the jury upon ivhich a verdict for $10,000 could

have been based; the amount finds ivarrant only in the
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statements made by counsel. And this brings us to the

consideration of

VIII.

The XV assignment of error, which challenges the

amount of the verdict and judgment as wholly unsup-

ported by the evidence. We realize that the amount of

a verdict in cases of death by wrongful act is largely

within the discretion of the jury. But that discretion is

to be exercised in subordination to rules of law, and

must find support in the evidence. They have no power

to give more than the evidence reasonably sustains. In

all such cases the amount to be recovered, if a recovery

is had, is the probable injury to the estate.

Holmes vs. Oregon &c. R'y Co., 5 Fed. 523;

Ladd vs. Foster, 31 Fed., 827

;

Holland vs. Brown, 35 Fed. 43,

It consists in what the deceased would probably have

accumulated for the benefit of his estate during the resi-

due of his natural life, taking into consideration his age.

ability and disposition to labor, and his habits of living

and expenditures.

Now what is the evidence?

Ole Linge was a helper on the drill machine. He was

about 25 years old in 1903 (Rec. 186). He was in good

health and an ordinary man in strength (Rec. 187).

He was a native of Norway and had been in

the United States at least since May, 1901, (Rec.
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184). There was no evidence that he had accum-

ulated anything in that time, except the sworn state-

ment of the plaintiff in the petition for letters

of administration, from which it appeared that his

entire estate consisted of $75 of wage due at the time

of his death, and the claim in this action. He was

getting the ordinary wages of an ordinary miner—$3 to

$3.50 per day. The life expectancy of a man of 25 years

in good health is 38.81 years (Rec. 175). But that has

no application to persons engaged in the hazardous occu-

pation of mining (Rec. 180-182). Now if the deceased

earned $3.50 a day and worked constantly the 300 work-

ing days in a year, his total income would be $1050.00;

his clothing, tobacco and ordinary expenses could hardly

be less than $500.00; that would leave $550.00 per

annum. The legal rate on money in Alaska is eight per

cent.—on the amount of the judgment $800 per annum.

But if the deceased accumulated $75 in two years and

three months, how long would it take him to accumulate

$10,000! Is there in the evidence the slightest proba-

bility that Ole Linge would ever have accumulated

$1,000,001 There is evidence that Ole sent $430.00 to

Norway during 1902 and 1903. But that was not ac-

cumulation; it was expenditure. And it is all of his

earning that are accounted for during those two years.

What it was sent for is not shown. It may have been to

pay a debt. Without prolonging the argument further,

is it not manifest that the jury arrived at the amount of

$10,000—not from the evidence, but from the fact that
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it was less than one per cent, of the amount the Roths-

childs were annually taking out of Alaska, and from the

fact that that was the largest sum they could give?

We respectfully submit that the judgment should be

reversed and the cause remanded for a new trial.

Malony & Cobb,

John FLOUEisroY,

Attorneys for the Plaintiff in Error, Alaska

Treadwell Gold Mining Co. (a corporation).


